El masry v. Veith, et al. Cv-98-696-JD 01/07/00
UNI TED STATES DI STRI CT COURT FOR THE
DI STRI CT OF NEW HAMPSHI RE

Jenni fer El masry

V. Civil No. 98-696-JD
Opi ni on No. 2000 DNH 005
Bill Veith and M & E
Manuf act uri ng Conpany,
a division of Plastek Industries

ORDER

Jenni fer Elmasry has brought suit against her former
enpl oyer, M & E Manufacturing Conpany, and her forner supervisor
at M&E, Bill Veith, claimng sexual harassnment and intentiona
and negligent infliction of enotional distress. The defendants
nmove for summary judgnent (docurment no. 18), and El nasry

objects.!?

The defendants note that Elnmasry’s conplaint does not
speci fy agai nst which defendant(s) each claimis brought.
Assum ng she brings all of her clainms against both Veith and M &
E, the court grants summary judgnent in M& E' s favor on the
clainms of intentional and negligent enotional distress because
these clainms are barred against M & E by New Hanpshire' s workers
conpensation statute. See NH Rev. St. Ann. 8 (“RSA") 281-A: 8;
Holl and v. Chubb Am Serv. Corp., 944 F. Supp. 103, 105 (D.N.H
1996) (negligent infliction of enotional distress barred); Young
v. Conductron Corp., 899 F. Supp. 39, 41 (D.N H 1995)
(intentional infliction of enotional distress barred).

The court grants summary judgnent in Veith's favor on the
cl aim of sexual harassment because this district does not
recogni ze individual liability under Title VII. See Preyer v.




St andard of Revi ew

Summary judgnent is appropriate when the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law Fed. R Civ. P.
56(c). The party seeking summary judgnent nust first denonstrate
the absence of a genuine issue of material fact in the record.

See Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). “An

issue is only ‘genuine’ if there is sufficient evidence to permt
a reasonable jury to resolve the point in the nonnoving party’s
favor . . . while a fact is only ‘material’ if it has ‘the
potential to affect the outconme of the suit under the applicable

| aw. Bourque v. FDIC 42 F.3d 704, 708 (1st Cir. 1994)

(citations omtted). |In response to a properly supported notion
for sunmary judgnent, the nonnoving party bears the burden to
show a genuine issue for trial by presenting significant materi al

evi dence in support of the claim See Tardie v. Rehabilitation

Hosp., 168 F.3d 538, 541 (1st Cir. 1999). The record evidence is
taken in the light nost favorable to the nonnoving party. See

Zanbrana- Marrero v. Suarez-Cruz, 172 F.3d 122, 125 (1st Cir.

Dart nmouth Coll ege, 968 F. Supp. 20, 24 (D.N.H 1997); Mller v.
CBC Cos., 908 F. Supp. 1054, 1064-65 (D.N H 1995).
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1999). Summary judgnment will not be granted as long as a
reasonable jury could return a verdict in favor of the nonnoving
party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986).

Backgr ound

Jenni fer Elmasry began working for M & E on Novenber 19,
1997. Elmasry was hired to work as an inspector/packer in M&
E's manufacturing plant, |ocated in Laconia, New Hanpshire. M &
Eis a division of Plastek Industries, located in Pennsylvani a.

El masry worked at M & E until March of 1998.

Bill Veith was the general manager of M& E s plant. Veith
had the authority to hire and fire plant enpl oyees, and he hired
El masry. Elmasry clains that soon after she began working at M &
E, Veith began commenting regularly on her appearance. In her
affidavit and deposition, Elmasry reports that Veith nade
coment s about how attractive she was, and talked with her nore
than with other enployees. Wen Elnmasry had to m ss work for
nmedi cal reasons, Veith came to her home and took her out to |unch
with her famly. Elmasry says this nade her unconfortable
because she thought it was strange, although Veith was friendly
with her famly nenbers, who also worked at M & E

After working at M & E approxi mately three nonths, Elnasry

accepted a transfer to work in the plant office because her



doct or recomrended that she work Iight duty. She worked in the
of fice approximately one nonth until her enploynent term nated.
El masry accepted the transfer know ng that she woul d be working
closely with Veith in the office. It appears fromthe record
that nost of the conduct Elmasry conplains of occurred after she
was transferred to the office. She says Weith made comments to
her about her |ooks, the size of her breasts, and that he woul d
like to see “her ass in a bikini.” Veith often brought her into
his office and closed the door. Elmasry told himthis nmade her
unconfortabl e, but he continued this behavior. El masry says that
she repeatedly told Veith his behavior was i nappropri ate because
he had a girlfriend, she had a boyfriend, and he was her boss.
Vei th deni es naki ng sexual conments to El nasry.

El masry says Veith took her out a nunber of tinmes for neals,
al ways paying for her. She states that Veith gave her nobney
outright fromM& E' s petty cash to pay for her bills and a
speedi ng ticket, and that he nmade sure she was paid for tinme she
did not work, in violation of conpany rules. Once, she says, he
gave her noney and then hugged her, clainmng he deserved it for
taking care of her. On one occasion Elmasry paid Veith back for
noney he gave her, but otherw se she did not pay hi m back.

El masry says she did not want to accept these favors but felt

that she had to because Veith was her boss. She says she



bel i eved that Veith wanted some sort of sexual relationship with
her in return for the favorable treatnent he gave her. Veith
acknow edges | endi ng her noney on two occasi ons and taki ng her
out for neals and says that he did simlar things for other

enpl oyees.

El msry states that on one occasion, Veith s supervisor from
Pl astek in Pennsylvania visited M& E and Veith instructed
El masry beforehand to wear her hair down, a nice dress and high
heel ed shoes on the day his boss was com ng. He warned El nasry
that when his boss saw her breasts, he mght try to take her away
fromVeith. Wen the supervisor, Nar Handa, arrived, he
commented to El masry about her appearance and said sonething to
her about being able to go anywhere with himon his plane.

On anot her occasi on, several enployees from Pl astek were
visiting from Pennsylvania. Veith asked Hnmasry to neet them at
a restaurant after work. Elmasry clains Veith |led her to believe
that other fenale enployees fromthe office would be there.
However, when she arrived she was the only woman. She says the
men from Pennsyl vani a and Veith nmade nunerous sexual comments
about wonen at M & E, including a wager as to whether Veith woul d
sleep with a particular woman. Elmasry says that at the
restaurant, Veith cane up to her, touched his | eg against hers

and told her how much he |iked her. Wen she left the



restaurant, Veith went with her to her car, where he asked to
kiss her. Elmasry declined, and Veith said sonethi ng about not
wanting to end up in court. Veith clains that other wonen were
invited to the dinner, and denies maki ng any advances to El masry
t hat ni ght.

El masry states that she stopped going to work in March after
Veith told her he wanted to take her out for her birthday and
said that he had sonething special for her. She clains she
st opped going to work because she was afraid of Veith and because
she was enbarrassed that other people thought she was invol ved
with him She went to the police to conplain about Veith's
behavior, and the police told her not to return to work. Shortly
thereafter, Veith sent Elmasry a letter notifying her that
because she had m ssed two consecutive days of work w thout
notice, her enploynment was term nated. Elmasry never conpl ai ned
to anyone at M & E or Plastek about Veith’s behavior, except to
Veith hinsel f.

When El masry was hired, she received a Pl astek enpl oyee
handbook whi ch expl ai ned the conpany’s anti-harassnment policy and
conpl ai nt procedure. The handbook al so contai ned a nore generic
probl em sol vi ng procedure. The procedures instructed enpl oyees
to report to a manager or human resources personnel. In

addition, Elmasry received an overview of the conpany’s



procedures and policies. Elmsry says that no one ever
specifically infornmed her about an anti-harassment policy, nor
di d anyone tell her to whom she should conplain if she

experi enced harassnent. She says she was unaware of anyone at M
& E who handl ed human resources. She skinmred the handbook once
and did not notice the anti-harassnment section, but that even if
she had, she would not have conpl ained to anyone at M & E because

she did not feel confortable going to anyone there.

Di scussi on

M & E cl aims that because no tangi bl e enploynent action was
taken against Elmasry, M & E can avail itself of the affirmative

defense provided in Burlington Industries, Inc. v. Ellerth, 524

US. 742, 765 (1998). M & E argues that it neets the first prong
of this defense because it had a conpany policy agai nst sexual
harassnent in place when El masry worked there, it instituted a
procedure for enployee conplaints, and it nade El nasry aware of
this policy and procedure. M & E argues that it neets the second
prong of the affirmati ve defense because H masry unreasonably
failed to utilize M& E s conplaint procedure. M& E al so
contends that the conduct about which El masry conpl ains is not
actionabl e under the | egal standard for a hostile work

envi ronnent .



Veith argues that Elmasry’s claimof negligent infliction of
enotional distress fails because it is inconsistent with her
clains that Veith acted intentionally. He asserts that he shoul d
prevail on the claimof intentional infliction of enotiona
di stress because his behavior was not sufficiently extreme or

outrageous. The court addresses these argunents bel ow.

A Sexual Har assnent
1. Tangi bl e Enpl oynent Acti on
Under Title VII, it is unlawful for an enpl oyer “to

di scharge any individual, or otherw se to discrimnate agai nst
any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such

i ndi vidual’s race, color, religion, sex, or national origin.” 42
U S.CA 8§ 2000e-2(a). Sexual harassnment constitutes unl awf ul

discrimnation on the basis of sex under Title VII. See Mritor

Sav. Bank v. Vinson, 477 U S. 57, 66 (1986); Provencher v. CVS

Pharmacy, 145 F.3d 5, 13 (1st Cir. 1998).
Sexual harassnent in the workplace has traditionally been
anal yzed under one of two rubrics, quid pro quo harassnent or

hostile work environnent. See WIlls v. Brown University, 184

F.3d 20, 25 (1st Cir. 1999). The Suprene Court altered this

framework somewhat with its recent opinions in Burlington




I ndustries, Inc. v. Ellerth, 524 U S. 742 (1998), and Faragher V.

Cty of Boca Raton, 524 U.S. 775 (1998). The Court characterized

quid pro quo as harassnment that results in a tangi bl e enpl oynment
action, and hostile work environnment as harassnent that precedes,
or does not result in, a tangible enploynent action. See
Burlington, 524 U S. at 754. |If the harassnent does not result
in a tangible enploynment action, the enployer nmay raise an
affirmati ve defense to vicarious liability or damages. See

Burlington, 524 U S. at 765. This defense (“the Burlington

defense”) “conprises two necessary el enents: (a) that the

enpl oyer exercised reasonable care to prevent and correct
pronptly any sexual ly harassi ng behavior, and (b) that the
plaintiff enpl oyee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enpl oyer
or to avoid harmotherwise.” [d. at 765. |If a supervisor’s
sexual harassment results in a tangible enpl oyment action agai nst

an enpl oyee, the enployer may not raise the Burlington defense to

vicarious liability. See id. Therefore, the court begins by
det erm ni ng whether Elmasry suffered a tangi bl e enpl oynent
action.

M& E clains that there was no tangi bl e enpl oynent acti on
because El masry voluntarily quit her job. Elmsry argues that

she was constructively discharged and t hereby experienced a



tangi bl e enpl oynent action, or in the alternative, that Veith
fired her for discrimnatory reasons.

a. Constructive Di scharge

The Supreme Court in Burlington defined a tangible

enpl oynent action as “a significant change i n enpl oynent status,
such as hiring, firing, failing to pronote, reassignnment with
significantly different responsibilities, or a decision causing a

significant change in benefits.” Burlington, 524 U S. at 761.

“Tangi bl e enpl oynent actions are the neans by which the

supervi sor brings the official power of the enterprise to bear on
subordi nates. A tangi bl e enploynment decision requires an
official act of the enterprise, a conpany act.” 1d. at 762.

In Burlington the plaintiff, Ellerth, did not conplainto

her enpl oyer about her supervisor’s harassi ng behavior, resigned
fromher job, and clained that she was constructively di scharged.
See id. at 749. The Court found that since Ellerth’ s cla m
“shoul d be categorized as a hostile work environnent clainf
because it involved “only unfulfilled threats,” no tangible

enpl oynent action had been taken. 1d. at 754. It appears from
the opinion that the Court did not consider Ellerth s claimof
constructive discharge to allege a tangi ble enpl oynent acti on.
See id. at 766.

Subsequent to the decision in Burlington, various |ower
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courts have issued disparate hol dings that constructive di scharge
is always, never, or sonetinmes a tangible enploynment action.

Sone courts have concluded fromBurlington that constructive

di scharge cannot be a tangible enploynment action for the purpose

of barring the use of the Burlington defense. See Caridad v.

Metro-North Commuter R R, 191 F.3d 283, 294-95 (2d Gir. 1999)

(hol di ng constructive discharge not a tangi bl e enpl oynment action

under Burlington); Powell v. Mrris, 37 F. Supp. 2d 1011, 1019

(S.D. Chio 1999) (holding tangible enmploynent actions limted to

specific actions listed in Burlington’s definition, which does

not include constructive discharge); Desmarteau v. City of

Wchita, Kan., 64 F. Supp. 2d 1067, 1079 (D. Kan. 1999) (hol ding

constructive discharge not a tangi bl e enploynment action under

Burlington); Alberter v. MDonald s Corp., _ F. Supp. 2d __,

1999 W. 970298, at *9 (D. Nev. Sept. 20, 1999) (sane); Scott v.
Aneritex Yarn, _ F. Supp. 2d __, 1999 W 1054900, at *5-7

(D.S.C. Nov. 19, 1999) (sane). However, other courts have held

that constructive di scharge can be a tangible enploynment action.?

2Constructive discharge may be consi dered an adverse
enpl oynent deci sion for the purpose of finding discrimnation
under the Rehabilitation Act, see Hurley-Bardige v. Brown, 900 F.
Supp. 567, 572 (D. Mass. 1995), and the Age Discrimnation in
Enpl oyment Act, see Vega v. Kodak Caribbean, Ltd., 3 F.3d 476,
480 (1st Cir. 1993).
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See Durham Life Ins. Co. v. Evans, 166 F.3d 139, 149 n.5 (3d Cir.

1999) (recogni zing constructive di scharge as tangi bl e enpl oynent

action barring Burlington defense); Galloway v. Mtagorda County,

Tex., 35 F. Supp. 2d 952, 957 (S.D. Tex. 1999) (sane); Troendle
V. Yellow Freight, Inc., 1999 W. 89747, at *5 (E.D. Pa. 1999)

(sane).
There are sone courts that seem hesitant to take a stand on
the issue, while others proceed to a constructive di scharge
anal ysis wi thout deciding whether a finding of constructive
di scharge would result in a tangi ble enploynent action. See

Phillips v. Taco Bell Corp., 156 F.3d 884, 889 n.6 (8th GCir.

1998) (inplying that constructive di scharge can be tangible
enpl oynment action but finding no constructive di scharge

occurred); Lintz v. Anerican Gen. Fin., Inc., 50 F. Supp. 2d

1074, 1084-85 (D. Kan. 1999) (holding no constructive discharge

occurred); EECC v. Barton Protective Servs., Inc., 47 F. Supp. 2d

57, 60 (D.D.C. 1999) (limting holding that constructive
di scharge is not tangible enploynent action to that case); Jones

V. USA Petroleum Corp., 20 F. Supp. 2d 1379, 1383 (S.D. Ga. 1998)

(di stinguishing between “normal voluntary resignation” and
constructive discharge, the latter being tangi bl e enpl oynent

action); Marsicano v. Anerican Soc'y of Safety Eng'rs, 1998 W

603128 (N.D. I11. 1998) (holding no tangible enpl oynent action

12



where plaintiff quit, but inplying constructive di scharge
preci pitated by supervisor’s action could be tangi bl e enpl oynent
action).

Det erm ni ng whet her a constructive di scharge can constitute
a tangi bl e enpl oynent action requires examnation of the facts
peculiar to each case. There are certainly circunstances under
whi ch a constructive discharge nmay qualify as a tangible

enpl oynent action. See, e.q., DurhamlLife Ins. Co., 166 F.3d at

149 n. 5, 153-54 (hol ding constructive discharge by supervisors’
actions made enpl oyer automatically liable). The facts in Durham

strongly suggested that the constructive di scharge was “an
official act of the enterprise” and therefore constituted a

tangi bl e enpl oyment action. Burlington, 524 U.S. at 762. It is

concei vabl e that facts | ess egregious than those present in

Dur ham coul d warrant a finding of a tangi ble enpl oynent action.
The record presented for sunmary judgnent in this case, however,
does not support the conclusion that El masry experienced an

of ficial conpany act tantamount to a tangible enpl oynent action.
Therefore the court does not consider whether Elnmasry was
constructively discharged because under the facts of this case,

even if she were constructively discharged, that discharge does

13



not rise to the level of a tangible enploynent action.?

b. Term nati on by Veith

After Elmasry was absent fromwork for two days w thout
notice, Veith sent her a letter in which he cited conpany policy
that such an absence constitutes voluntary resignation. See Pl.
Ex. D. The letter informed her that her “self-term nation” was
effective i Mmediately. Elmasry contends that a reasonable fact-
finder could find that Veith's term nation of Elnmasry for
unexcused absence was pretextual and he actually fired her for
discrim natory reasons. |If Veith fired Elmasry because she
refused to submit to his sexual demands, the firing would

constitute a tangi ble enploynent action. See Burlington, 524

US at 753-54. However, Elmasry fails to nmeet her burden of

proof under the McDonnell Douglas burden-shifting framework. See

McDonnel | Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973).

The defendants have submitted sufficient evidence to rebut an
i nference of discrimnation because Veith had a legitimte reason
for termnating Elmasry, nanely, her absence from work w thout

notice. See Vega v. Kodak Caribbean, Ltd., 3 F.3d 476, 479 (1st

SEl masry al so argues that Veith used his authority to
transfer her fromthe plant floor into an office position, and
that this constituted a tangi ble enploynment action. On the
record presented for sunmary judgnent in this case, this conduct
does not rise to the level of a tangible enploynent action.
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Cir. 1993). To survive sunmary judgnment on this issue, Elnasry
must present sufficient evidence that Veith term nated her for

di scrimnatory reasons. See id. Elmasry has not done so. The
record shows that she failed to show for work, never gave notice
that she was quitting, and told no one at M & E why she was not
comng in to wrk. This evidence is insufficient to raise a
genui ne question that Veith term nated El masry for anything other
than the legitimate reasons he gave in his termnation letter.

See Lissau v. Southern Food Serv., Inc., 159 F.3d 177, 182 (4th

Cir. 1998) ("Tangible enploynent actions, if not taken for
di scrim natory reasons, do not vitiate the affirmative
defense.”).

Because there was no tangi bl e enploynment action taken

agai nst Elmasry, M & E nmay rai se the Burlington defense. See

Burlington, 524 U S. at 765. M & E clains that it is entitled to
summary judgnment because it prevails on both elenments of this

def ense.

2. First Elenent of Burlington Defense

To prove that it is entitled to the Burlington defense, an

enpl oyer nust show that it neets both elenments of the defense.
The first elenment is that “the enpl oyer exercised reasonable care

to prevent and correct pronptly any sexually harassing behavior.”

15



Burlington, 524 U S. at 765.

The Suprenme Court held as a matter of |aw that the enpl oyer
i n Faragher did not exercise reasonable care to prevent sexual
harassment when it failed to dissem nate its anti-harassnent
policy to its supervisors, made no attenpt to nonitor its
supervi sors’ behavior, and did not assure enployees that they
coul d bypass their supervisors to conplain about harassnent. See
Faragher, 524 U.S. at 808. Under these facts, reasonable care
required sonmething nore than sinply adopting a witten anti -
harassnment policy. The defendant, the Cty of Boca Raton, could
not effectively nonitor all of its enployees in various
departnents, and therefore a formal policy and “sensi bl e”
conpl ai nt procedure were necessary in that case. See id. at 808-
09. However, the Court also indicated that pronul gation of a
policy and conpl aint procedure may not be required in every case,
noting that “the enployer of a small work force . . . mght
expect that sufficient care to prevent tortious behavior could be
exercised informally.” 1d. at 808. Therefore, the required
standard of reasonable care is fact specific and nust be

consi dered on a case-by-case basis. See Brown v. Perry, 184 F. 3d

388, 396 (4th Cir. 1999) (“W recognize that an enpl oyer can neet
its burden as to the first elenment w thout such a policy .

and that nere pronul gation of such a policy may well fail to

16



satisfy the enployer’s burden.”) (citations ontted).

Several courts have held that enployers took reasonabl e care
to prevent harassnment where witten anti-harassnment policies and
grievance procedures were distributed to enpl oyees. See, e.q.,

Montero v. AGCO Corp., 192 F.3d 856, 862 (9th Gir. 1999); Shaw v.

Aut oZone, Inc., 180 F.3d 806, 811 (7th G r. 1999); Caridad, 191

F.3d 283, 295-96. However, the facts of these cases all differ
fromthe facts before the court. In Mntero, the plaintiff
recei ved a handbook, a nenorandum and two panphl ets pertaining to

sexual harassnent. See Montero, 192 F.3d at 862. | n Shaw, the

plaintiff was under a contractual obligation to read the
handbook, and Aut oZone “regul arly conducted training sessions on
sexual harassnent.” Shaw, 180 F.3d at 812. |In Caridad, the
court noted that the record indicated that the enpl oyer
“endeavors to investigate and renmedy problens reported by its
enpl oyees.” Caridad, 191 F.3d at 295. The record here is

uncl ear as to whether M & E has adequately investigated past
conpl aints of harassnment. Furthernore, the apparent pattern of
behavi or on the part of upper managenent of M & E and Plastek is
troubling. Elmasry’s deposition reveals that nost, if not all,
of the mal e superiors she encountered, including individuals

visiting from Pl astek whom El masry understood to be Veith's

17



supervi sors, made coments to her of a sexual nature.*
It is undisputed that Elmasry received a copy of the anti-
harassnent policy and the conpl aint procedure issued by Pl astek,

M & E' s parent corporation.® Elmsry argues that she was not

4 For exanple, Elmasry noted the follow ng about visitors
from Pl ast ek:
Q And it was your conclusion that once you told Bil
[Veith] you didn't |like the way he was talking, and he
continued to talk that way, that there was nothing el se
you could do? Is that what you -
A. There was no one else to turn to. Because | had
al ready net the people from Pennsyl vania, and... they
were |like him
Q They were like hinf
A. Like comments about fenales.
El masry Dep. at 144.

The policy reads as follows, from Plastek’s Hourly Enpl oyee
Handbook:
Plastek is commtted to providing a work environnent
that is free of harassnent. Harassnent, incl uding
sexual harassnent, is prohibited and will not be
tol erated whether it conmes from ot her enployees,
supervi sors, custoners, suppliers, etc. Sexua
harassnent includes (but is not Iimted to) unwel cone
sexual advances, request for sexual favors or other
undesi red verbal or physical contact of a sexual
nature. Incidents of harassnent include the creation
of an offensive working environment that unreasonably
interferes with one’s work perfornance.

Any enpl oyee believed to be a victimof harassnent
shoul d report the matter to their inmedi ate supervisor
or the Human Resources Departnent. The issue wll be

18



effectively nade aware of the policy, because no one specifically
pointed it out or explained it to her.® No one at M& E told her
to read the handbook, and the receipt formthat El masry signed
did not indicate that she had read or understood the book.

El masry did not receive any additional training about sexua
harassnent or conplaint procedures. As far as M& E' s training
of managenent was concerned, Veith stated that he attended one
training seminar, a portion of which dealt with sexual

harassnment. Elmasry argues that, in a workplace |ike M & E where
enpl oyees have |limted educati on and awar eness of such issues as
sexual harassnent, the nmere distribution of a handbook, Iike the

one El masry received, is inadequate to effectively prevent sexual

kept as strictly confidential as is possible.
Violations of this policy will be subject to
di sciplinary action, up to and including, discharge.
Retal i ati on agai nst any enpl oyee for reporting a claim
of harassnment or providing information during an
I nvestigation of a harassnent claimalso is prohibited
and will result in disciplinary action.

Def. Ex. C, pp. 31-32.

l'n her sworn deposition, Elmasry conpl ained that the sexual
harassnment | anguage in the handbook was inconspi cuous, stating
that the passage about sexual harassnent “shoul d be a bi gger deal
than just blending in with everything else. Nothing nade it
stand out. . . . If it’s such a big deal, it should be on the
first page or nmake it stand out. And it wasn't. It |looks |ike
everything else.” Elmasry Dep. at 69-70.
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harassnment fromtaking place. Based on the facts before the
court, Elmasry has raised a genuine issue of fact as to whether M
& E took reasonable care to prevent sexual harassnent.

El masry has al so rai sed a genuine issue of fact concerning
whet her M & E took reasonable care to correct illegal conduct,

the other part of the Burlington defense’s first element. “[The

enpl oyer] nust show not only that it had a reasonable policy in
pl ace, but also that those enpl oyees authorized by the policy to
act in response to conplaints did so act when put on notice of a
problem and that their actions constituted a reasonabl e response

under the circunstances.” Coates v. Sundor Brands, Inc., 164

F.3d 1361, 1369 n.5 (11th Gr. 1999). Elnasry told Veith
directly on nore than one occasion that she did not |ike the way

he behaved towards her.” There is sone evidence to indicate that

El masry testified that three or four tinmes, in response to
sexual coments by Veith, she told him“to stop saying things
| i ke that because | have a boyfriend, and he had a girlfriend,
and he was ny boss.” Elmasry Dep. at 97.

Q ...Now, your contention is that M. Veith was your
supervisor, right?
A Yes.

Q And therefore, you didn't think you could bring
[the harassnment] to his attention?

A.  Right.

Q kay.

A. Because | had already told him

20



Veith knew his behavior was inappropriate.® Veith, as Elmasry’s
supervi sor, was authorized by M& E s anti-harassnent policy to
act in response to conplaints. A trier of fact could find that
Veith was on notice of Elmasry’s conplaints and failed to respond
reasonably. See Hurley v. Atlantic City Police Dep't, 174 F. 3d
95, 118 (3d Cir. 1999).

Finally, Elmasry argues that M & E did not take reasonabl e
care to correct the harassnent because M & E failed to conduct an
internal investigation even after she quit her job, went to the
police, and filed her initial conplaint with the New Hanpshire
Comm ssion for Human Rights. M & E takes the position that

because El nasry never infornmed anyone of the harassnent before

Q D dyou knowif there were any departnment nanagers?
A. | thought Bill was the only one.
Q And... you did not ask anybody about any of that
because you hadn’t read this procedure, correct?
A Well, | already told Bill that | didn't like the
way he was tal ki ng.

El masry Dep. at 143-44.

8El masry stated in her deposition, “...and he was standing
there talking to me saying that he |liked ne and wanted to know
that if he could have a kiss. And then | told himagain, no, I
have a boyfriend, you have a girlfriend, you re ny boss. And he

said, Well, | don’t want to see this ending up in court. So
right then and there, | figured he knew what he was sayi ng and
doing to ne was wong. And if he didn’'t know that, then he
woul dn’t have said that.” El masry Dep. at 105.
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she quit, M & E was under no obligation to investigate what
happened.
M& E' s position ignores the deterrent purpose of Title VII.

See Burlington, 524 U S. at 764. The enployer’s renedial

obligation is twdfold. It nust act both to end any ongoi ng
harassnent and to deter future harassnment in the workplace. See

Fuller v. City of Gakland, Cal., 47 F.3d 1522, 1528-29 (9th Cr.

1995), cited in Pacheco v. New Life Bakery, Inc., 187 F.3d 1055,

1061-62 (9th Gr. 1999), withdrawn after settlenent, 187 F.3d
1063 (9th Gr. 1999). |If the enployer’s renedi al obligation
ended when the victimaquit or was fired, then cases of egregi ous
harassnment coul d go unpuni shed, sending the wong nessage to the
har asser and ot her enpl oyees. Even if M& E s obligation to end
Veith's harassnment of Elmasry term nated when El nasry quit her
job, its obligation to investigate and address Veith’' s behavi or
did not. Obviously, the enployer’s renedial obligation cannot be
triggered until the enployer is aware that harassnment may have
occurred. The record here indicates that M & E was on notice of
El masry’ s conpl aints before she brought this |awsuit. Therefore,
El masry has raised a further question of fact that defeats

sunmmary judgnment on this elenment of M& E's Burlington defense.

Because the court finds that M& Eis not entitled to

sunmary judgnent on the first el enment of the Burlington defense,
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the court need not consider whether El nmasry has rai sed a genui ne

issue of material fact with respect to the second el enent.

3. Hostil e Wor k Envi r onnent

M & E argues that it is entitled to sumary judgnent because
the facts do not support a finding that Elmasry was subjected to
a hostile work environnment while enployed at M & E

Hostile work environnent “requires a showing of severe or
pervasi ve conduct,” such that it constitutes a change in the

terms and conditions of enploynment. Burlington, 524 U S. at 754;

see also Meritor, 477 U. S. at 67. The work environnmnent nust be

“both objectively and subjectively offensive, one that a
reasonabl e person would find hostile or abusive, and one that the
victimin fact did perceive to be so.” Faragher, 524 U S. at 775
(citing Harris v. Forklift Sys., Inc., 510 U S. 17, 21-22

(1993)). In deciding whether harassnent is actionabl e under
Title VII, the court nust consider the totality of the

ci rcunst ances, including the “frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or
hum liating, or a nere offensive utterance; and whether it
unreasonably interferes with an enpl oyee’s work performance.”

Id. at 787-88 (quoting Harris, 510 U.S. at 23); see also Brown v.

Hot, Sexy and Safer Prods., Inc., 68 F.3d 525, 540 (1st Cr
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1995) (applying Title VII analysis to Title |I X case).

El masry has submtted evidence indicating that Veith very
frequently commented to her about her appearance, sonetinmes in an
overtly sexual manner, such as inquiring about her bra size. On
nore than one occasion he asked for a kiss or a hug, and nade
comments that could be interpreted as indications that he wanted
to have a sexual relationship with Elmasry. The record supports
an inference that Veith gave her noney inappropriately, that she
felt obligated to take the noney because of his position, and
that she believed that by meking her indebted to him he was
i ncreasing his own expectations of a sexual reward. El masry
clainms she felt unconfortable because of the obvious favoritism
Veith showed her in the office, including the fact that he paid
her for tinme she did not work, gave her a position for which she
was | ess than qualified, and often took her out for neals.

El masry states that Veith initiated contact with her outside the
wor kpl ace, and that on one occasion he asked her to dress up and
come to a restaurant where he and other nen fromthe conpany were
wai ti ng and where he touched her. She also testified in a
deposition that Veith asked her to dress up when his supervisor
canme to the office and warned her that the supervisor night want

to “take her away” from Veith once he saw her breasts.

Consi dering the Brown factors in the light nost favorable to
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El masry, the record supports an inference that the conduct about
whi ch El masry conpl ai ns occurred very frequently for the duration
of time she was enployed at M& E. She missed work because of
Veith's behavior and felt humliated at work because of how Veith
acted towards her and how he represented their relationship to
ot hers. The court cannot conclude that no trier of fact would
find that Veith's behavior was objectively and subjectively
of f ensi ve.

The court finds that El masry has rai sed a genui ne issue of
material fact as to whether she was subjected to a hostile work
envi ronment, precluding sunmary judgnent for M & E on the claim

of sexual harassnent.

B. Negligent Infliction of Enptional D stress

In addition to her claimof sexual harassnent, Elmasry
brings clainms of negligent and intentional infliction of
enotional distress against Veith. Veith argues that because
El masry’s pleadings primarily allege that he acted intentionally,
she cannot also claimthat he acted negligently. Veith rests

this argunment on Liu v. Striuli, 36 F. Supp. 2d 452 (D. R |

1999).
Liu was an extrene case involving allegations of repeated

rapes of a student by a professor. See Liu, 36 F. Supp. 2d at
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458-62. The student clained that the professor threatened her
with deportation and inflicted severe physical abuse as part of a
cal cul ated schene. See id. at 480. Because the nature of the
behavi or, according to the student’s version of the facts as set
forth in her conplaint, was so plainly intentional, the court
held that the plaintiff could not nmake a cl ai mof negligent
infliction of enptional distress. See id. |In contrast, in this
case the evidence viewed in the |light nost favorable to El masry
coul d support a finding of negligent infliction of enotional

di stress. Therefore, Liu is not persuasive.

Veith also clains that New Hanpshire |l aw only recogni zes the
claimof negligent infliction of enotional distress in cases
where a bystander witnesses injury to a close famly nenber.
However, New Hanpshire |aw pernmits a plaintiff to recover danages
for enotional distress under a theory of negligence if she
suffered physical synptons as a result of the enotional distress.

See Thorpe v. State of New Hanmpshire, Dep’'t of Corrections, 133

N.H 299, 303 (1990). For these reasons, Veith is not entitled
to summary judgnent on the claimof negligent infliction of

enoti onal distress.

C. Intentional Infliction of Enotional Distress

To support her claimof intentional infliction of enotiona
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di stress, Elmasry nust show that Veith intentionally or
reckl essly caused her severe enotional distress through his

extreme and outrageous conduct. See MIler v. CBC Cos., 908 F

Supp. 1054, 1067 (D.N. H 1995) (citing Murancy v. Mrancy, 134

N. H 493, 495-96 (1991)). Veith clains that no reasonable trier
of fact could find that his conduct was sufficiently extreme or
out r ageous.

New Hanpshire law follows the definition of outrageous

conduct found in the Restatenment (Second) of Torts. See Godfrey

v. Perkin-Elner Corp., 794 F. Supp. 1179, 1188 (D.N. H. 1992).

According to the Restatenment, the offending conduct should be
“‘so outrageous in character, and so extreme in degree, as to go
beyond all possi bl e bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized conmunity.’”
Id. at 1189 (quoting Restatenment (Second) of Torts § 46, cnt. d
(1965)).

Whet her conduct is extrenme or outrageous depends partly on

the context in which it occurs. See Godfrey, 794 F. Supp. at

1189. Wile insults or epithets may not al ways rise to the |evel
described in the Restatenent, sexual banter between individuals
who do not work together is very different from sexual comments a
supervi sor makes to an enployee. See id. This court has

previously declined to grant summary judgnent in cases involving

27



i nproper sexual advances and coments made on the job. See id.;

Chanberlin v. 101 Realty, Inc., 626 F. Supp. 865, 869 (D.N H

1985) (facts related in Chanberlin, 915 F.2d 777, 780 (1st Gr

1990)). Elmasry has raised a genuine issue of fact that Veith's
conduct towards her went “beyond the nere indignities,
annoyances, or petty oppressions that one nay expect to encounter

inone’'s daily life.” See Godfrey, 794 F. Supp. at 1189.

Therefore, Veith is not entitled to sunmary judgnent on this

claim
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Concl usi on

For the foregoing reasons, the defendants’ notion for
summary j udgnment (docunent no. 18) is denied as to the claimof
sexual harassnent agai nst defendant M & E Manufacturing Conpany
and the clainms of intentional and negligent infliction of
enotional distress agai nst defendant Veith. The notion is
granted as to the claimof sexual harassnment under Title VII
agai nst defendant Veith and the clains of intentional and
negligent infliction of enotional distress against defendant M &
E Manufacturing Conpany.

SO ORDERED

Joseph A. DiClerico, Jr.
District Judge

January 7, 2000

cc: Edgar D. McKean 111, Esquire
Edward M Kapl an, Esquire
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